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Court File No.: 11-51657 



BETWEEN: 



ONTARIO 
SUPERIOR COURT OF JUSTICE 



JOANNE ST. LEWIS 



and 



DENIS RANCOURT 



Plaintiff 



Defendant 



DEFENDANT'S NOTICE OF MOTION — RECUSAL MOTION 

(Intended for hearing at trial management conference of May 7, 2014) 



May 6, 2014 



Dr. Denis Rancourt 

Defendant 



The Defendant, Denis Rancourt, will make a motion for recusal, on short notice, to the Ontario 
Superior Court of Justice to be heard at 9:30 AM at the start of the scheduled trial management 
conference before Justice Michel Charbonneau on May 7, 2014, at the Ottawa Courthouse, 161 
Elgin Street, Ottawa, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 



THE MOTION IS FOR: 

1. A defendant's request that Justice Michel Charbonneau recuse himself. 



THE GROUNDS FOR THE MOTION ARE: 

1. The parties learned on April 28, 2014, that the assigned trial judge would be Justice Michel Z. 
Charbonneau. On May 5, 2014, the defendant learned from the Trial Coordinator that a trial 
management conference was confirmed to be held on May 7, 2014, at 9:30 AM. 

2. The action involves the University of Ottawa, including in the following ways: 

(a) The pleaded abuse-of-process remedy for the defendant expressly names the University of 
Ottawa; 

(b) The University was an intervening party for the plaintiff in a defendant's motion to end the 
action, which was appealed as of right; 

(c) The University has shared interests with the plaintiff in the action; 

(d) The University is the plaintiff's employer and is paying the legal costs of the plaintiff, in this 
private action, for the stated reason that the action arose from the plaintiff's work; 

(e) The action occurs in the context of an accusation of systemic racism against the University, 
made by the Student Federation of the University of Ottawa; 

(f) The blog complained of in the action is called "U of O Watch" and is a blog critical of the 
University of Ottawa and its administration; 

(g) The main (February 11, 2011) blogpost complained of in the defamation action is critical 
and negative towards executives of the University; 

(h) Many of the witnesses in the action are professors in the Common Law section, Faculty of 
Law, University of Ottawa; 

(i) Almost all the plaintiff's more-than-a-dozen witnesses have ties with the University of 
Ottawa; 
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(j) Witnesses in the action include the president of the University, a former VP-Academic of 

the University, a former Secretary (VP position) of the University, and a former dean of 

Common Law of the University; 
(k) The defendant is a former tenured professor of the University of Ottawa having protracted 

labour conflict with the university; 
(I) The matter is one in which there are pleaded allegations against the University, which can 

impact its reputation, and thus the value and prestige of its scholarships and programs. 

3. Justice Michel Charbonneau has all his university degrees from the University of Ottawa, and 
donates money to the University of Ottawa, to the Common Law section of the Faculty of Law 
in particular. 

4. Case law in Ottawa has established a precedent whereby an Ontario Superior Court of Justice 
judge will recuse himself/herself for having a university degree from the University of Ottawa 
in a case involving the University of Ottawa. 

5. Furthermore, a web page accessed by the defendant suggests that Justice Michel Z. 
Charbonneau and Justice Robert Smith (both from Hawkesbury, Ontario) were partners at the 
law firm "Charbonneau, Smith" of Hawkesbury. Justice Robert Smith is the case management 
judge in the action, and is thereby barred from being the trial judge, pursuant to the Rules of 
Civil Procedure. 

6. The defendant had previously expressed to the Court (to Regional Senior Justice Hackland) his 
concerns about any judge having ties to the University of Ottawa, and had requested that this 
be avoided. 

7. The self-represented defendant is thus not comfortable with the trial being presided over by 
Justice Charbonneau, and requests recusal on the ground of reasonable apprehension of bias. 

Other Specific Grounds for the Motion 

8. Such further and other grounds as the Defendant may advise and this Honourable Court 
deems just. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 



1. July 25, 2012, letter from defendant to Regional Senior Justice Hackland, excluding attachments 

2. July 30, 2012, letter response to defendant from Regional Senior Justice Hackland, via Ms. Kim 

McKinley 

3. Statement of Defence, St Lewis v. Rancourt 

4. Webpage of "Association des juristes d'expression francaise de I'Ontario" about Justice Michel 

Z. Charbonneau 

5. Extract about Justice Charbonneau, from a partial 2012 Donations List of University of Ottawa 

donors, obtained by access to information and posted to the internet 

6. Pages from the Common Law Bulletin, of the University of Ottawa, Spring/Summer 2009 edition 

7. "Lawyers.com" webpage about the law firm "Charbonneau, Smith", "Law Firm in Hawkesbury, 

Canada" 

* 

8. Case law 



DATED: May 6, 2014 Dr. Denis Rancourt 

Defendant 



ail.com 



TO: Richard G. Dearden 

Counsel for the Plaintiff 
160 Elgin Street, Suite 2600 
Ottawa, ON KIP 1C3 
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Joanne St. Lewis (Plaintiff) - and - Denis Rancourt (Defendant) 


Court File No.: 11-51657 




ONTARIO 
SUPERIOR COURT OF JUSTICE 




PROCEEDING COMMENCED AT OTTAWA 




DEFENDANT'S NOTICE OF MOTION - RECUSAL MOTION 
(Intended for hearing at trial management conference of May 7, 

2014) 




Dr. Denis Rancourt 
• 


l.com 



Fax number of person on whom document is to be served: 
613-788-3430 (Richard G. Dearden, for the plaintiff) 
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Court File No.: 11-51657 



BETWEEN: 



ONTARIO 
SUPERIOR COURT OF JUSTICE 



JOANNE ST. LEWIS 



and 



DENIS RANCOURT 



DEFENDANT'S COMPENDIUM OF ARGUMENT - 
REQUEST THAT JUSTICE CHARBONNEAU RECUSE HIMSELF 



May 7, 2014 



Dr. Denis Rancourt 



Plaintiff 



Defendant 



Email: denis.rancourt@gmail.com 
Defendant 



For submission at the May 7, 2014, trial management conference 



1. The self-represented defendant respectfully requests that Justice Michel Charbonneau recuse 
himself, for the following reasons, and based on the following facts. 
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Letter to Regional Senior Justice Hackland 

2. On July 25, 2012, the defendant wrote to Regional Senior Justice Hackland (Tab 1), requesting the 
following: 

18. Also, given the central place of the University of Ottawa law school in the 
Ottawa legal community, I am concerned that a reasonable apprehension of 
bias is nearly impossible to be avoided with a bilingual judge from East Region. 

19. I therefore seek that a bilingual judge, from a judicial region other than 
East Region, and having no connections with the University of Ottawa or the 
BLG and Gowlings law firms, and no ties to Mr. Allan Rock, be assigned to the 
proceedings using video conference and/or conference call technology. 

20. I request your guidance in the best way to achieve this. In my view 
travelling outside of Ottawa with all the documents would be a prohibitive 
barrier to access. 



3. Regional Senior Justice Hackland replied to the defendant, via Ms. Kim McKinley, by letter dated 
July 30, 2012 (Tab 2), regarding motions judges, as (in part): 

Any motions will be heard by the judge assigned by him. If you have any 
legitimate concerns about the presiding judge's impartiality, you should follow 
the normal process of bringing a motion to have the judge recuse himself or 
herself. 



Authority regarding judges' connections to University of Ottawa 

4. A recent judgement was set at the Ottawa courthouse, in the Ontario Superior Court of Justice, in 
which Justice McNamara, on October 18, 2012, made a ruling to recuse himself. The hand-written 
Endorsement (Tab 3) reads: 

At the outset of the hearing, Mr. Christie on behalf of his C's indicated his 
clients were uncomfortable with this action being heard by myself as I am a 
graduate of the Univ. of Ottawa, (illegible). 

After considering the matter for some time I had agreed to recuse myself 
in the (illegible) circumstances of this case. 

Matter is [postponed] to date T.B.A. to T.C. Judge who hears the matter 
should not be a U of O graduate. [Emphasis added] 

5. In addition, a second Endorsement was made by Master Calum MacLeod, also on October 18, 
2012 (Tab 3), which reads: 
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This matter was scheduled before McNamara J. for a two day motion. At the 
outset of the motion, at the request of one of the parties, the judge recused 
himself because he is a graduate of the University of Ottawa. 

On consent, the motion is adjourned to December 4 th and 5 th , 2012. The 
Regional Senior Judge is requested to review the matter and to assign a 
judge who is not a graduate of the University of Ottawa. [Emphasis added] 

University of Ottawa centrally involved in the action 

6. The action involves the University of Ottawa, including in the following ways: 

(a) The pleaded abuse-of-process remedy for the defendant expressly names the University of 
Ottawa (Statement of Defence, paras. 40, and 61, 66, and 67, see below); 

(b) The University of Ottawa was an intervening party for the plaintiff in a defendant's motion to 
end the action, which was appealed as of right ("Champerty motion"); 

(c) The University of Ottawa has shared interests with the plaintiff in the action; 

(d) The University of Ottawa is the plaintiff's employer and is paying the legal costs of the 
plaintiff, in this private action, for the stated reason that the action arose from the plaintiff's 
work; 

(e) The action occurs in the context of an accusation of systemic racism against the University of 
Ottawa, made by the Student Federation of the University of Ottawa; 

(f) The blog complained of in the action is called "U of O Watch" and is a blog critical of the 
University of Ottawa and its administration; 

(g) The main (February 11, 2011) blogpost complained of in the defamation action is critical and 
negative towards executives of the University of Ottawa; 

(h) Many of the witnesses in the action are professors in the Common Law section, Faculty of 
Law, University of Ottawa; 

(i) Almost all the plaintiff's more-than-a-dozen witnesses have ties with the University of Ottawa; 

(j) Witnesses in the action include the president of the University of Ottawa, a former VP- 
Academic of the University, a former Secretary (VP position) of the University, and a former 
dean of Common Law of the University; 

(k) The defendant is a former tenured professor of the University of Ottawa having protracted 

labour conflict with the university; 
(I) The plaintiff's lawyer (Mr. Dearden) was recommended to the plaintiff by the University of 

Ottawa (by the Dean), and is an Adjunct professor in Common Law at the University of 

Ottawa; 

(m)The matter is one in which there are pleaded allegations against the University of Ottawa, 
which can impact its reputation, and thus the value and prestige of its scholarships and 
programs. 



7. Attached are pages from the Statement of Defence (Tab 4): 

(a) Para. 40 pleads "alleged unethical behaviours of President Allan Rock and VP-Academic 
Robert Major", who are executives of the University; 
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(b) Paras. 61, 66, and 67 plead that the action is an abuse of process including the particulars that 

i. the action is a "lawsuit by proxy" by the University, improperly using public funds 

ii. the action is improper if the University is funding the plaintiff, and since the plaintiff 
intends to give any punitive damages proceeds to the University 

iii. the action is improperly "intended to punish, intimidate and silence", the defendant 
who is a critic of the University, and is thus "frivolous, vexatious or an abuse of 
process" 



8. Ten out of fifteen (10 of 15) of the witnesses advanced by the plaintiff, including two expert 
witnesses, are either professors in or have degrees from the Common Law section, Faculty of 
Law, University of Ottawa. Another witness (an 11th witness, Charlynne MacCharles, making it 11 
of 15) has two degrees from the University of Ottawa, as per this table: 



Plaintiff's witness 


Connection to University of Ottawa 


Joanne St. Lewis 


Prof, in Common Law 


Sileen St. Lewis 


- N/A 


Denis Laberge 


- N/A 


Rajiv Prasad 


- graduate from U of 0 Common Law 


Dr. Amina Shamsie 


- N/A 


Charlynne 
MacCharles 


B.A. Honours Psychology, University of Ottawa 
Master of Social Work, University of Ottawa 


John H. Currie 


Law degree from U of 0 

Prof, in Common Law, U of 0 

Member of U of 0 Board of Governors and Senate 


Bruce Feldthusen 


- Dean of Common Law, 2000-2013 
Prof., Common Law 


Allan Rock 


- Law degree from U of O (1971) 

Inducted into U of O Common Law Honour Society (2003) 


Asfrah Syed 


- Law degree from U of O (LLB '98) 

B.A. Hon. English language and literature, U of O 


Jacqueline Beckles 


- Law degree from U of O (LL.L/LL.B) 


Camille Nelson 
(expert) 


- Law degree from U of O (LL.B. '94) 

Inducted into U of O Common Law Honour Society (2003) 


Bill St. Arnaud 
(expert) 


- N/A 


Iman Amin 


student and/or graduate from U of O Common Law 


Saron 

Guebressellassie 


- graduate from U of O Common Law 
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Justice Michel Z. Charbonneau 

9. Information from the website of "Association des juristes ^expression francaise de I'Ontario" 
states that Justice Michel Z. Charbonneau obtained his university degrees ["B.A. (Histoire) et 
LLB."] from the University of Ottawa (Tab 5). 



10. A partial Donations List of University of Ottawa donors was obtained by access to information and 
posted to the internet. It shows details of Justice Michel Z. Charbonneau having twice donated 
cash to the Common Law section, Faculty of Law, University of Ottawa, in 2012, in contributions 
marked "Campaign ID 3-Annual" (Tab 6, extract from the posted document). 



11. The Common Law Bulletin, of the University of Ottawa, Spring/Summer 2009 edition, shows {on 
its page 47) Michel Z. Charbonneau to be an Individual Contributor to the Common Law section in 
the period between May 2008 and April 2009 (Tab 7, pages from). 



12. The internet shows a "Lawyers.com" page at internet address "http://www.lawyers.com/ 
hawkesbury/ontario/charbonneau-smith-1315305-f/" which refers to the law firm "Charbonneau, 
Smith", "Law Firm in Hawkesbury, Canada" (Tab 8). The webpage states that "People at This 
Firm" are: "Michel Z. Charbonneau", "Jean-Jacques Lacombe", and "Robert Smith". Thus, the 
webpage appears to mean that Justice Michel Z. Charbonneau and Justice Robert Smith (both 
from Hawkesbury, Ontario) were partners at the law firm "Charbonneau, Smith". Justice Robert 
Smith is the case management judge in the action, and is thereby barred from being the trial 
judge, pursuant to the Rules of Civil Procedure. 



Reasonable apprehension of bias 

13. For these reasons, the defendant is uncomfortable with the action being presided over by Justice 
Charbonneau, and respectfully requests that Justice Charbonneau recuse himself. The ground is 
reasonable apprehension of bias. 



May 7, 2014 

Dr. Denis Rancourt 



(no fax) 

Email: denis.rancourt@gmail.com 
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Defendant 

Table of Attachments 



TAB 


DOCUMENT 


PAGE 


1 


July 25, 2012, letter from defendant to Regional Senior Justice Hackland, 
excluding attachments 


7 


2 


July 30, 2012, letter response to defendant from Regional Senior Justice 
Hackland, via Ms. Kim McKinley 


11 


3 


October 18, 2012, Endorsement of Justice McNamara; and October 18, 2012, 
Endorsement of Master Calum MacLeod; and September 10, 2012, Endorsement 
of Master Pierre Roger; 12-53727: Aba-Alkhail et al v. University of Ottawa et al 


12 
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Pages from the July 22, 2011, Statement of Defence, St. Lewis v. Rancourt 


16 


5 


Webpage of "Association des juristes d'expression francaise de I'Ontario" about 
Justice Michel Z. Charbonneau 


22 


6 


Extract about Justice Charbonneau, from a partial 2012 Donations List of 
University of Ottawa donors, obtained by access to information and posted to the 
internet 


24 


7 


Pages from the Common Law Bulletin, of the University of Ottawa, 
Spring/Summer 2009 edition 


25 


8 


"Lawyers.com" page at internet address "http://www.lawyers.com/ 
hawkesbury/ontario/charbonneau-smith-1315305-f/" about the law firm 
"Charbonneau, Smith", "Law Firm in Hawkesbury, Canada" 


28 



Defendant's compendium of argument - Request that Justice Charbonneau recuse himself 



6 



7 



BY HAND 
July 25, 2012 

Regional Senior Justice Hackland 
Ontario Superior Court of Justice 
161 Elgin Street 
Ottawa ON K2P2K1 

Your Honour: 

Re: St. Lewis v. Rancourt (Court File No. 11-51657) 

I am a self-represented defendant in the above-noted action. I am writing to ask for your 
guidance and intervention in order to restore the orderly conduct of the proceeding. 

1. The action is under case management, by consent, and up until July 24, 2012, the case- 
manamgenet judge was Justice Beaudoin. 

2. The plaintiff is a professor at the Faculty of Law at the University of Ottawa. The present 
lawsuit is fully funded by the University of Ottawa. The decision to fund the action was 
made by the university's president, Mr. Allan Rock. 

3. Currently, there is a motion seeking to dismiss the action on the grounds of maintenance 
and champerty pending before the Court. The University of Ottawa was granted intervener 
status in this motion. The University of Ottawa is represented by the BLG law firm. 

4. The hearing of a refusals motion brought by myself in relation to cross-examinations of 
affidavits from officers of the University of Ottawa started on June 20, 2012, and was to 
continue on July 24, 2012, when also motions related to discoveries were to be heard. 

5. Since the appointment of Justice Beaudoin as case management judge, he has made a 
number of statements and/or determinations in the courtroom that show a reasonable 
apprehension of bias (particulars can be provided upon request). 

6. On or around July 22, 2012, I found out from an article published in the Ottawa Citizen 
(April 24, 2012) that Justice Beaudoin has financial and/or emotional ties both to the 
University of Ottawa, and the BLG law firm representing the University of Ottawa in the 
present proceeding. The article states that Justice Beaudoin donated money to the 
University of Ottawa to establish a scholarship in the name of his late son, that his late son 
was a lawyer at BLG, and that BLG named a boardroom after his late son. 

7. On July 24, 2012, at the beginning of the continuation of the said refusals motion hearing, I 
advised the Court that I was seeking to adjourn the hearing to allow me to prepare a motion 
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to request that Justice Beaudoin recuse himself from the case on the grounds of reasonable 
apprehension of bias and appearance of conflict of interest. 

8. In the course of my argument, I quoted from the April 24, 2012 article of the Ottawa Citizen, 
but before I could make further submissions, Justice Beaudoin interrupted me, barred my 
attempt to proceed to fully express my concerns, expressed disapproval of me, and called 
for a 15 minute recess after stating that if I brought my request to adjourn again after 
recess he would find me in contempt of court. There had been loss of decorum. The 
interventions of opposing counsel had not been helpful and only aggravated the situation. 

9. Following recess, Justice Beaudoin was visibly angry and distraught. He made several 
negative statements about me, and stated that he was not in conflict of interest. He added 
that he was so perturbed with me (his actual words may have been stronger) that he would 
recuse himself from the entire case and he closed the session. 

10. While I have personal experience of loss comparable to that of Justice Beaudoin and I have 
great compassion and sympathy for his loss, I believe that it was my duty and obligation to 
bring these concerns to the Court's attention in order to promptly resolve such a significant 
liability in the administration of justice. 

11. 1 believe that it was inappropriate for Justice Beaudoin to have failed to disclose that he had 
a financial association with the University of Ottawa, one that is tied to the institution's 
image and reputation, which in turn is at stake by virtue of my motion to dismiss the action 
on the grounds of maintenance and champerty. 

12. I further believe that it was inappropriate for Justice Beaudoin to not disclose to the parties 
that his late son was associated with the BLG law firm, and that the firm named a board 
room in the honour of his late son. 

13. On June 20, 2012, the hearing of my refusals motion was not completed. Although Justice 
Beaudoin made rulings from the bench — including to find my expert's affidavit 
inadmissible on technical grounds, to not allow me to cross-examine the University's affiant 
for the motion, and to not allow several of my refusals requests — no endorsement and/or 
written reasons and/or order were provided. 

14. In these circumstances, and where a judge recuses himself in mid-motion, I seek direction 
from the Court as to whether a motion is necessary to set aside the justice's rulings and/or 
determinations made prior to his recusal. If a motion is necessary, then I intend to bring 
such a motion without delay on the grounds of a reasonable apprehension of bias and 
appearance of conflict of interest, based on evidence up to and including the events of July 
24, 2012. 
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15. In addition, I intend to bring a motion that Justice Beaudoin's court statements about me 
and my person of July 24, 2012 and prior to July 24, 2012 be struck from the record after 
their use in any motion to have the justice's rulings set aside. 

16. The above matters (setting aside prior determinations, de novo motion hearing, use of in- 
court statements) need to be determined before any other further motions are heard, as I 
wish to remove all prejudice against me before we resume the proceedings. 

17. 1 seek your guidance and intervention in having these matters determined in the most fair 
and efficient way. 



18. Also, given the central place of the University of Ottawa law school in the Ottawa legal 
community, I am concerned that a reasonable apprehension of bias is nearly impossible to 
be avoided with a bilingual judge from East Region. 

19. 1 therefore seek that a bilingual judge, from a judicial region other than East Region, and 
having no connections with the University of Ottawa or the BLG and Gowlings law firms, 
and no ties to Mr. Allan Rock, be assigned to the proceedings using video conference and/or 
conference call technology. 

20. 1 request your guidance in the best way to achieve this. In my view travelling outside of 
Ottawa with all the documents would be a prohibitive barrier to access. 



21. And, I wish to address points in Mr. Dearden's July 24, 2012 letter to you. Plaintiff's 
counsel's representations are incorrect and/or incomplete to the point of being misleading: 

(a) Mr. Dearden omits that I was impeded from making any further submissions after 
reading a few passages from the above-noted Ottawa Citizen article (his para. 4). In this 
respect, Mr. Dearden's statement that "Justice Beaudoin heard further argument from 
Mr. Rancourt" (his para. 5) is contrary to the fact that strong resistance against my 
making further submissions was exercised. 

(b) Three motions were scheduled to be heard on July 24, 20120. Contrary to Mr. Dearden's 
allegation, I offered to adjourn one of these three as a courtesy to him to allow him a 
fair opportunity to cross-examine one of my affiants. Mr. Dearden made his same 
incorrect statement also to the court on July 24, 2012. 

(c) I have never sought to delay the proceedings, only to ensure fair proceedings. 

(d) Mr. Dearden incorrectly attached only a single refusals chart to his letter of July 24, 
2012 to you. As a matter of fact, there are a total of 4 refusals charts, all of which are 
attached to my instant letter. 

22. Finally, I must also correct the record with respect to the July 25, 2012 letter of Mr. Dearden 
to you, which contains significantly prejudicial misrepresentations: 
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(a) I have no knowledge of a hearing scheduled for July 26, 2012. This was a date that was 
proposed by Mr. Labaky, and Mr. Dearden misled htm to believe that it was accepted by 
all parties by sending him a confirmation without any prior communication with me. 

(b) On July 24, 2012, I have advised the Mr. Labaky and the other parties that ! am 
unavailable on July 26, 2012 due to a medical appointment. A copy of my email to that 
effect is attached. 

(c) I have never authored or published the article entitled "Judge Accused of Conflict of 
Interest Loses Decorum and Withdraws From Case." Mr. Dearden ought to have known 
that this article was published on the "Student's-Eye View" over which I have neither 
direct nor indirect control. 

{d) Mr. Dearden knows that I post hyperlinks on my blog to all media reports related to this 
and other cases involving the University of Ottawa. As an expert on defamation law, I 
am sure Mr. Dearden is familiar with the significant distinction between a hyperlink and 
publishing content that the Supreme Court of Canada made in Crookes v. Newton. 



Denis Rancourt 
(Defen dant) 



Email: denis.rancourt@gmail.com 

Cc: Richard Dearden 
Cc: Peter Doody 

Cc: Warren K. Winkler, Chief Justice of Ontario (excluding attachments) 



Yours truly, 
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ONTARIO 



SUPERIOR COURT OF JUSTICE 



COURT HOUSE 
161 ELGIN STREET 
OTTAWA, ONTARIO <2f JK! 




COUR SUPERICURE DE JUSTICE 



PALAIS DE JUSTICE 
m, RUE EIGIN 
OTTAWA (ONTARIOl K2P 2M 



BY 



July 30,2012 



Rancourt 



Dear Mr. Rancourt, 

RE: SUewis y. Rancourt C ourt file np . 11-51657 

Regional Senior Justice Hackiand has asked me to respond to your letter dated 
July 25, 2012. Justice Hackiand has instructed me to advise that he will not be arranging for 
an out of region judge to hear this matter. Any motions will be heard by the judge assigned 
by him. If you have any legitimate concerns about the presiding judge's impartiality, you 
should follow the normal process of bringing a motion to have the judge recuse himself or 
herself. 

Yours sincerely, 





KM/ch 
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Khalid Aba-Alkhail et al. 



Plaintiffs 



and 



University of Ottawa et al 



Court File No: CV-12-53727 



Defendants 






» ^ I 





ONTARIO 
SUPERIOR COURT OF JUSTICE 

Proceeding commenced at Ottawa 



MOTION RECORD 
Volume I 



Norton Rose Canada LLP 
45 O'Connor Street, Suite 1500 
Ottawa, Ontario K1P 1A4 
CANADA 

Sally Gomery LSUC#: 3751 5W 
Karen Jensen LSUC#: 35232H 

Tel: 613.780.8604/8673 
Fax: 613.230.5459 



Lawyers for ,toe..Defendants"'~~7I™ 



ur 



£53 0 1 2812 
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12-53727: Aba-AIKhail et al v. University of Ottawa et al 



ENDORSEMENT: 

This matter was scheduled before McNamara J. for a two day motion. At the outset of the motion, at 
the request of one of the parties, the judge recused himself because he is a graduate of the University of 
Ottawa. 

On consent, the motion is adjourned to December 4 th and 5 th , 2012. The Regional Senior Judge is 
requested to review the matter and to assign a judge who is not a graduate of the University of Ottawa. 



October 18, 2012 




laster Caium MacLeod 
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12-53727: Aba-Alkhai! et al v. University of Ottawa et al 
ENDORSEMENT: 

This matter was scheduled before McNamara J. for a two day motion. At the outset of the motion, at 
the request of one of the parties, the judge recused himself because he is a graduate of the University of 
Ottawa. 

On consent, the motion is adjourned to December 4 th and 5 th , 2012. The Regional Senior Judge is 
requested to review the matter and to assign a judge who is not a graduate of the University of Ottawa. 



October 18, 2012 




COURT FILE NO.: 12-53727 
DATE: September 10, 2012 



SUPERIOR COURT OF JUSTICE - ONTARIO 



RE: 



ABA-ALKHAIL et al v. UNIVERSITY OF OTTAWA et al 



BEFORE: 



MASTER ROGER 



COUNSEL: 



Douglas Christie for the plaintiff 

Email: kulaszkalaw@bell.net dougchristielaw@shaw.ca 

Ph: (613) 475-3150 / (250) 590-2979 Fax: (613) 475-0648/(250) 479-3294 



Sally A. Gomery for the defendants 
Email: sally.gomerv@nortonrose.com 
Ph: (613) 780-8605 Fax: (613) 230-5459 

ENDORSEMENT 



The Court therefore orders as follows: 



1. Motion proceeding as scheduled on October 18 and 19, 2012. 




aster Pierre E. Roger 



Date: September 10, 2012 



BETWEEN: 
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Court File No.: 11-51657 



ONTARIO 
SUPERIOR COURT OF JUSTICE 



JOANNE ST. LEWIS 



and 



DENIS RANCOURT 



Plaintiff 



Defendant 



STATEMENT OF DEFENCE 



(1) The Defendant admits the allegations contained in paragraphs 48, 61 of the Statement of 
Claim. 

(2) The Defendant has no knowledge in respect of the allegations contained in paragraphs 3, 4, 
5,6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,21,35,55 of the Statement of Claim. 



(3) The Defendant denies all other allegations contained in the Statement of Claim, unless 
expressly admitted below. 
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Black Americans who were and continue to be house negroes to masters. " as a general 
statement of position regarding social criticism in issues of public interest, specifically Black 
liberation. 



(40) The February 1 1, 201 1, "U of O Watch" blog post closes with the statement "When the 
bosses have such high professional ethics why would professors be any different? " This 
statement refers to the alleged unethical behaviours of President Allan Rock and VP- 
Academic Robert Major described in the post and is a commentary questioning the 
professional ethics of all professors. 



(41) The ATI records obtained by the SAC amply provide a true factual basis for all of the 
SAC's and the Defendent's statements about the Plaintiff and about the University of Ottawa 
and its officers or staff. 

(42) On February 16, 201 1, the Defendant posted a 261 -word considered comment to the "U 
of O Watch" blog post of February 11, 201 1, explaining that the post's use of the term "house 
negro" is not racist. The comment included the general affirmation: 

"I am entitled to express my views about which black persons are "house negroes" in my 
opinion even if I am white. I will not be deprived of one of the most powerful and 
meaningful expressions of class analysis in cantonized societies. " 

(43) On May 17, 201 1, the Defendant received a letter threatening to sue for damages dated 
May 16, 201 1, from the Plaintiffs lawyer Mr. Richard G. Dearden. This letter made demands 
about the February 1 1, 201 1, "U of O Watch" blog post and wrongly accused the Defendant of 
having broadcast racist statements. 

14 
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Defence of responsible reporting 

(60) In the alternative and in conjunction with the defence of truth and with the defence of fair 
comment, for all statements the Defendant relies on the defence of responsible reporting, 
consistent with freedom of expression of the media in matters of public interest. 

Government entity and third-party involvement - Charter 



(61) In the alternative or as a preliminary matter, the legal action is improper because it 
constitutes an action by direct or indirect proxy, involving one or more institutions or groups 
and government funds or improperly used or attributed funds and/or resources. 



(62) The Defendant's former employer and the Plaintiffs present employer the University of 
Ottawa (a public university) and/or its agents or representatives have illegally or improperly, 
directly or indirectly, verbally or otherwise, released the Defendant's personal and former 
employee information to the Plaintiff and/or to the Plaintiffs counsel. 

(63) It is inconsistent with section 2(b) of the Canadian Charter of Rights and Freedoms for a 
government entity, such as a school board or university, to use government funds or tuition fee 
moneys, to enable a civil action for defamation by an employee - having acted improperly or 
contrary to professional ethics - against a citizen to inhibit justified criticism of the entity's 
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institutional governmental activities, including those of the employee. Universities were only 
granted independence status by the Supreme Court of Canada in order to effectively defend 
the academic freedoms of their professors and students, in order to allow protected criticisms 
of society's institutions including universities. 

(64) It is essential that citizens be granted an absolute privilege against the threat of a civil 
action for defamation being initiated against them by their government (directly or by proxy). 

(65) Further, in a case such as the instant one, a balance between an individual's protection 
against defamation and a free speech criticism (protected by the Charter and of a key societal 
public institution) cannot be achieved if the individual (the Plaintiff) benefits from improper or 
interested enabling third-party support. 



(66) Given that half of the claimed punitive damages, which are denied, are stated (Statement 
of Claim) to be intended for donation to the University of Ottawa (the Plaintiffs employer), 
any/all facilitation, guarantees or resources from the University of Ottawa or any of its allies 
or partners for the instant action is/are improper. 

(67) The instant action is intended to punish, intimidate and silence (the Defendant) a vocal, 
responsible and dedicated critic of many powerful groups, institutions and the University of 
Ottawa, regarding matters of public interest, and as such is frivolous, vexatious or an abuse of 
process. 



No damages 
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(68) The Defendant denies that the Plaintiff has suffered any loss or damages for which he is 
responsible and puts the Plaintiff to the strict proof thereof. 

(69) If the Plaintiff has suffered any damages or losses, which is denied, the Plaintiff has 
failed or refused to take proper steps to mitigate the damages or losses. 

(70) The Plaintiffs damages, as claimed, are excessive, exaggerated, too remote, and 
unrecognized at law. 

(71) The Plaintiffs damages, as claimed, are against an unemployed individual and would put 
the Defendant out of house and home in a matter where there is no claimed actual damage to 
the Plaintiff. Such asymmetry in attempted extraction of damages is frivolous, vexatious or an 
abuse of process; and unrecognized at law. 

(72) The Plaintiff claims that half of any punitive damages would be donated to a student 
scholarship at the University of Ottawa (the Plaintiffs employer), named after a United States 
personality, without deference to the fact that the Supreme Court of Canada only allowed 
punitive damages in libel cases as an instrument to provide deterrence against wealthy and 
powerful societal individuals and corporations. 

Request for dismissal 
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(73) The Defendant asks that the within action be dismissed with costs payable by the Plaintiff 
to the Defendant on a substantia! indemnity basis. 



Date: July 22, 2011 



Dr. Denis G. Rancourt (B.Sc, M.Sc., Ph.D.) 

F ormer Full Prof essor (and tenured) at the University of Ottawa 



TO: 

Richard G. Dearden (LSUC #019087H) 
Gowling Lafleur Henderson LLP 
160 Elgin Street, Suite 2600 
Ottawa, ON KIP 1C3 



RCP-E 18A (July 1,2007) 
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Accueil Agenda Salle de presse Notre organisme 
Mandat et vision de I'organisme Conseil d'administration 2013-2014 L'equipe 
Ecrivez-nous English 



ajefo 



Vous travail lez dans le domaine de la justice? 56 

Accedez a tout moment a des milliers de ressources : Lois, arrets, etudes, J^^^^URi 
rapports, lexiques, capsule! linguistiquesj rnodeles d'attes, etc. ^t^^^SS! 



Adhesion a I'AJEFO 
Conqres annuel 2014 

IFormulaire 
d'inscriDtion en liqne 
Heberaement 

Formation 

professionnelle 

Formation 
aDorofondie en 
mediation familiale 2014 
Conares 2012 

Conares2013 

Offres d'emplois 

Avocate ou avocat - 
Cliniaue iuridiaue 
Stormont. Dundas et 
Glenaarrv (Cornwall) 
Directeur aeneral / 
Directeur aeneral- 
associe - Cliniaue 
iuridiaue Grand-Nord 
Leaal Clinic 

Staaiaire bilinaue - 
Cliniaue iuridiaue 
communautaire de 
Sudburv SIMARD 
ET ASSOC I ES est a la 
recherche d'un avocat 

Proiets 

CliauezJustice.ca 
Journees du droit 
CamDS de iour 
Bourses d'etudes 
Ressources et ateliers 
Dour aines 
Concentration en 




L'honorable Michel 
Charbonneau 



Accueil 



L'honorable Michel CHARBONNEAU 



L'honorable Michel Z. Charbonneau est 
un diplome de I'Universite d'Ottawa, B.A. 
(Histoire) et LL.B. Admis au Barreau du 
Haut-Canada en 1976, il a exerce sa 
profession comme avocat-plaideur en 
droit civil et en droit penal, devant toutes 
les instances judiciaires. Pendant un bon 
nombre d'annees il a ete I'avocat principal 
du cabinet Charbonneau, Smith de 

Hawkesbury. II a ete nomme a la Cour superieure de justice 
(region de I'Est) en novembre 1997. 

Coordonnees 

L'honorable Michel CHARBONNEAU 

Juge 

Cour superieure de justice 

59, rue Court 

L'Orignal ON KOB 1 KO 

Telephone bureau : (613) 675-4567 

Telecopieur : (613) 675-4507 
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justice ConnaTtre 
ses responsabilites 

Cvbertaxaqe Mon Region : Est 
droit, mon choix 

Trouver unfe^ avocatfe^ 

IRessources iuridiaues 
La procedure civile en 
Ontario 2011 Actes 
de procedures 
Guide du Draticien 
Leaislation 
Tribunaux federaux 
Tribunaux ontariens 
Communiaues 
Publications r~ 

1 T 1 

Partenaires Liens 

CiiquezJusticem 




Propulse par Edimage™ 

© Association des juristes d'expression frangaise de 1'Qntario I Droits et aspects legaux 
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From: 2012 Donations List provided by the University of Ottawa, in response to an access to information request 



Constituent 
ID 


Name 


Gift Is 

Anonymous 


Gift Date 


Gift 

Amount 


Fund 
List 


Gift 
Type 


Key 

Indicator 


23741 


Charbonneau, Michel 
Zenophile 


No 


02/11/2012 


$500.00 


CL006N 


Cash 


Individual 


23741 


Charbonneau, Michel 
Zenophile 


No 


21/03/2012 


$500.00 


CL007O 


Cash 


Individual 



Campaign 
ID 


Fund ID 


FOAP 


Fund 
Split 
Amount 


Fund Description 


Fund Specific 
Attributes Fund Unit 
Description 


3-Annual 


CL006N 


82216-310999- 
4530 


$500.00 


Faculty of Law, Common Law 
Section Scholarship 


Common Law 


3-Annual 


CL007O 


31539-975022- 
6011 


$500.00 


Ontario Trust for Student 
Support for the Faculty of Law, 
Common Law Section - OTSS 


Common Law 



INSIDE 



In Memoriam: 
GabeTsampalieros (73) 



Michelle Flaherty ('98): 
Fostering a Healthy Future 
for Human Rights 



Welcoming the Honourable 
Mr. Justice Cromwell 



Lawyer, Activist and Scholar: 
Professor Nicole LaViolette's 
Work on Refugee Claims and 
Sexual Minorities 



The Social Justice Option 



Rights and Responsibilities: 

Shlomo Friedman's 
Education in Justicd 
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mil* 



Spring/ 
Summer 



mm 



u Ottawa 

Faculle de droit 
Faculty of Law 

Section de common law 
Common Law Section 



CONTRIBUTIONS RECEIVED BY THE COMMON LAW SECTION 

Between May 2008 and April 2009 



Law Firms, Corporations, 


Vincent Dagenais Gibson LLP 


Philip Campbell 


Foundations 


Waterloo Law Association 


Claudette Cardinal 


11 9438 Canada Inc. 




Michel A. Carrier 


Adatif International Inc. 


Individual Contributions 


Gary J. Chaplin 


Bates Barristers 


Peter B. Adams 


Steven Chaplin 


Beament Green 


Andrew Adegbite 


Michel Z. Charbonneau 


Bereskin & Parr 


Zahra F.Ahmed 


Henri J. Charlebois 


Blake, Cassels & Graydon LLP 


Claude E.Alain 


Louise V. Charron 


Borden Ladner Gervais LLP 


Lorraine Allard 


MayM. Cheng 


Bradley, Hiscock, McCracken 


Catherine Allen-Westby 


Raquel A. Chisholm 


BrazeauSeller LLP 


Susan A. Alter 


Meerai Cho 


Canadian Bar Insurance Association 


William A. Amadio 


Linda C. Cinanni 


Cavalluzzo Hayes Shilton Mclntyre & Cornish 


Zheng Anderson 


Sean D. Clancy 


Community Foundation of Ottawa 


Eva Andras 


Joan Clark 


Copeland, Duncan 


Jeffrey M.Andrew 


Carol Clarke 


Corbin Estates Law Professional Corporation 


James H. Archer 


The family of Frederick Cogan, QC 


County of Carleton Law Association 


Wendy A.M.Archer 


Abe Cooper 


David Suzuki Foundation 


Victor YukFaiAu 


Gerald B.Cooper 


EBM Financial & Regulatory Consultants Limited 


Michael G. Audet 


Brian F. Corbett 


Edelson & Associates 


Bernard Auger 


Suzanne Cote 


Fogler, Rubinoff LLP 


Jean Augustine 


Cheryl L. Cottle 


Friends of the University of Ottawa - U.S. 


Constance Backhouse 


Donna M.Crabtree 


Gowlings LLP 


Antal J. Bakaity 


Douglas C. Cryderman 


GGA Benefit Consultants 


Natasha Bakht 


Thomas E. Cyr 


Hughes Hubbard & Reed LLP 


Christian P. Banks 


Julie Dagenais 


Insurance Brokers Association of Ontario 


Raymond Barakett 


Pascale Daigneault 


Insurance Institute of Ontario 


Michel J. E. Bastarache 


Frances Dankevy 


Insurance Institute of Ontario, Ottawa Chapter 


Paul G. Battin 


Angus J.S. Davidson 


Insurance Institute of Ontario, 


Heather L. Belfer-Rimer 


Paul J. Davidson 


Southwestern Ontario Chapter 


Derek J. Bell 


Colette L. D'avignon 


Ivey Foundation 


Jamie Benidickson 


Gerald F. Day 


K.F. Mulroy and Associates Ltd. 


Feroza Bhabha 


W. DeVito 


Larry & Cookie Rossy Foundation 


Susan Binnie 


Gerald J. Decario 


Les Vetements Made-To-Fit Inc. 


Alan S. Blair 


Kenneth W. Dechert 


LexisNexis Canada 


Marie-Jose Blais 


Francesco N. Del Giudice 


Marks & Marks Barristers and Solicitors 


Margaret K. Bloodworth 


Louis-Philippe Delage 


McCarthy Tetrault LLP 


Gary A. Booth 


Perry N. Dellelce 


McCarthy Tetrault LLP Foundation 


Lynda A. Bordeleau 


Dieudonne Detchou 


McMillan LLP 


Charles A. Borras 


Vincent Devito 


Michel Drapeau Law Office 


Caroll A. Boucher 


Barbara M. Dickson 


Miller Thomson LLP 


Claude H. Boucher 


Brian Dickson 


Ogilvy Renault LLP 


Yves Boucher 


Diana W. Dimmer 


Osier, Hoskin & Harcourt LLP 


Michelle L. Boudreau 


Mario C. Disalle 


Power Corporation of Canada 


Jim Bradford 


Jan-Marie Divokand Jeff Andrews 


Qualum Inc. 


MerielV. M. Bradford 


Catherine M. Dore 


Raven, Cameron, Ballantyne & Yazbeck LLP 


Helen J. Brazier 


Lynn C. Douglas 


Redpoll Foundation 


Harry Bregman 


Robert P. Doyle 


Ridout&Maybee LLP 


Desmond F. Brice-Bennett 


Michel W. Drapeau 


Ruppert McCarthy ADR Inc. 


Jennifer Briscoe 


Louisette L. Duchesneau-McLachlan 


Salamander Foundation 


Patricia Broad 


Janet Dussault 


Sherrard Kuzz LLP 


Dennis R. Brodie 


Barry A. Edson 


Shore Davis Hale 


George M. Brown 


Colleen M. Edwards 


Singer, Kwinter 


Jerry G. Brown 


Celine L. Ethier 


St. Lawrence Textiles Inc. 


Joseph Brown 


Ross Fairholm 


St. Cecilia Singers 


Pauline Brown 


Frank M. Falsetto 


Student Federation - University of Ottawa 


Stephanie Brown 


Bruce Feldthusen 


The Harold G. Fox Education Fund 


Lisa D. Brown-McManus 


Mario Fiorino 


The Law Foundation of Ontario 


Garry A. Brunet 


David Fisher 


The J.W. McConnell Family Foundation 


JosephE. Bryant 


Sean P. Flanigan 


The Kololian Foundation 


Randall J. Bundus 


Patrick J. Flynn 


Tides Canada Foundation 


Karen D. Burgis 


Josee C. Forest-Niesing 


Torys LLP 


Theresa M. Burke 


Jean A. Forget 


Triangle Community Foundation 


Francis J. Burns 


Claire Francois 


United Way of Greater Toronto 


Kevin Butler 


Richard S. Fridman 
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Edward Friedman 
Yvonne Gagnon 
Catherine A. Galligan 
Claire Gaudreau 
Louise L. Gauthier 
Mark A. M. Gauthier 
Pierre Gauthier 
Philip H.Gennis 
David Giddens 
Harry Giddens 
James A. Girling 
MarkGlazer 
Andrew J. Goodman 
Nancy Goodman 
Hania E. Grabowski 
Arthur M.Grant 
Hindy Greben 
Lyndsay Green 
Shirley E. Greenberg 
Jo-Ann E. Greene 
Lawrence A. Greenspon 
Sally Griffin 

Margaret J. Grunebaum 
MaryM.Gusella 
Charles T. Hackland 
Daniel W.T.Hall 
Richard J. Harkin 
Jane D. Harrigan 
Carol L. Hartman 
Sandra Hassan 
Beatrice Heaslip 
Terry Heaslip 
Linda Hechter 
Diana E. Hennessy 
Sheila J. Hepworth 
Phyllis Hill 
Allan T.Hirsch 
Jerome W. Hiscock 
Michael J. Houle 
Henry W. Hoyt 
Jean Hudon 
Lauren R. Humphreys 
Frank lacobucci 
Nikiforos latrou 
Maxine J. Ifill 
Colin Ingram 
Robert Innes 
Maureen Irish 
Sheila Iseman 
Elizabeth A.P. Ives-Ruyter 
Jessie Iwasiw 
Laurie E.Joe 
Brenda L.Joe-Packman 
Peter E.Johnson 
Mary Johnston 
Marianthi Kakouratos 
William E. Kaplan 
Mary Katz Family 
Peter C. Keen 
Eileen Keenoy 
Doug Keller-Hobson 
Kathleen Keller-Hobson 
Carolyn A. Kelly 
Stephen J. Kelly 
Kerry J. Ketcheson 
John M. Keyes 
Barbara E. Kincaid 
Mark Klingbaum 



Cherolyn R. Knapp 

Brent S. M. Knazan 

Vahan Kololian 

MoiraJ.Korus 

Vern Krishna 

Marie Laforge 

Aline Lafreniere 

Thomas Lanzer 

Alain C. Laurencelle 

Yan Lazor 

Yves Le Bouthillier 

Bruce I. Leaman 

Roger Leclaire 

Joanne F. Lee 

Marie N. D. Lemieux 

Pierre R. Lepine 

Gilles Letourneau 

Gisele C. Levesque 

Abiodun 0. Lewis 

Steven W. Lingard 

Karen L. Lische 

Christine List 

Margaret E. Lister 

Karen Louie 

Allan Lutfy 

Brigitte L. Lutfy 

Gladys J. Mac Pherson 

Roderick A. Macdonald 

Richard A. MacKenzie 

Maureen MacQuarrie and Peter Foulds 

James I. MacSween 

Pierre Magnan 

Joseph S. Mannone 

Paula A. Mannone 

Robert L. Maranger 

Lynn M. Marchildon 

Bruce R. Marshall 

Allan K. Mathews 

Veronique Mauffette 

Aharon Mayne 

Liam M. McAlear 

Barbara McCann 

D. Scott McCann 

Karen E. McCarthy 

Edward T. McDermott 

Anne McDougall 

Gordon C. McKechnie 

Colin D. McKinnon 

Robin K. McLeod 

Colette McLeod 

Scott McMaster 

Diane R. McMonagle-Glass 

Karen J. McNeil 

Seymour Mender 

Frederick Middleton 

Benito D. Mignardi 

Henry Lepine Molot 

Nicole Mondou 

Ann L. Morgan 

Rosemary G. Morgan 

Jean-Pierre Morneau 

Michael Morris 

Mary J. Mossman 

Matti E. Mottonen 

JohnM. Mulroy 

Kieran F. Mulroy 

Joan Mundy 

Katherine M. Murray 



John P. Nelligan 
Elizabeth J. Newcombe 
John C. Newman 
Duncan A. Newport 
Dianne M. Nicholas 
Margo L. Nightingale 
M. D. Noel 
Dermot P. Nolan 
Gail and Alan R. O'Brien 
John G. O'Connor 
AdebayoOdutola 
John O'Halloran 
Jean DieukimaitreOlibris 
Tanya Orel 
GunarE. Ozols 
David M. Paciocco 
Edwin W. Paget 
Jean-Jacques J. Paquette 
Danielle F. Parent-Belisle 
Claude H. Paris 
Megan E. Peck 
Stephen M. Pender 
Elizabeth A. Petch 
Ronald S. Petersen 
Keith J. Phillips 
Robert H. Pitfield 
Terrence A. Platana 
Dana S. Porter 
Donald J. Prendergast 
John A. Rae 
Priya Ramjuttun 
Audrey P. Ramsay 
Dana L. Rath 
Timothy D. Ray 
John J.D. Read 
Elisabeth Renaud-Mineault 
Georges H. Robichon 
Michelle J. Rocheleau 
Peter G. Rock 
John S. Rogers 
Mary J. Rolando 
Lawrence Ross 
Peter Rozeluk 
John R. Rudolph 
Suzanne Sabourin 
William J.P.Sammon 
Jennine L. Seaman 
Teresa Scassa 
Joann L. Schwager 
Samuel E. Schwisberg 
David W. Scott 
Barry N. Segal 
J.-Christophe Senosier 
Louise J. Serre 
Stuart E. Shamis 
James L. Shields 
Wayne M. Shinya 
Carol A. Shirtliff-Hinds 
James W. Sloan 
Leslaw Sosnowski 
Patricia L. Spice 
Colvin D. Springer 
Marilyne S.St Pierre 
Lisa St.Louis 
Mary E. Stanton 
Jay W. State 
Jane T. Stauffer 
Diane K. Stephenson 



Gabrielle H. St-Hilaire 
Jocelyn M. Stoate 
Zeno Strasberg 
Rebecca M. Stulberg 
Isaac Tamssot 
Chin-ShihTang 
Linda M.Tarras 
Yvon C.Tarte 
Douglas R.M.Tateishi 
Michael S.Teitelbaum 
Tamra L. Thomson 
Walter Thornton 
Craig Ticalo 
Stephen G.Tierney 
Bruno M. Toneguzzi 
Ernest H.Toomath 
Marilyn Torossian 
AngeliqueTrapani 
Robin Y. Tremblay 
Gabriel T.Tsampalieros 
Derek M.J. Turner 
Patricia M. Vakil 
Frank Valente 
George Valentini 
Laurie A. Van Dyk 
M.Voss 
John Vujnovic 
Wendy J. Wagner 
Ronald E.Watson 
John M. Wigle 
Diane Woollard 
Larry A. Yanch 
Irene S. Yee 
Bob Young 
Russel W. Zinn 
Loreta R.E. Zubas 
Brenda Zuker 



FAQ 

Can a donation be made to the 
law school in particular? 

Yes, you can direct your donations 
with precision. You may give to the 
Common Law Section generally, 
or identify a particular area such as 
advocacy, environmental, technol- 
ogy, or international law. The dean's 
discretionary fund meets needs not 
covered in the regular operating 
budget such as student emergency 
assisstance and pro bono placements, 
or classroom improvements. In short, 
we can help you find a need that 
matches your own personal philan- 
thropic goals. For more information 
contact Amanda. Leslie? uOttawa.ca 
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i I Are you a Legal Professional? Build Your Busines 

Search Lawyers.com 

Legal News & Blogs Legal Forms 




Charbonneau, Smith a 

Law Firm in Hawkesbury, Canada 

^ Phone number not available 
^ Website not available 



Client Rating N/A 1 

Submit a client review 



Peer Rating N/A ' 



People at This Firm 



Lawyer Name: 



Area of Law: 



Filter 






Michel Z. Charbonneau Jean-Jacques Lacombe 

Member Member 



Robert Smith 

Member 
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Joanne St. Lewis (Plaintiff) - and - Denis Rancourt (Defendant) 


Court File No.: 11-51657 




ONTARIO 
SUPERIOR COURT OF JUSTICE 




PROCEEDING COMMENCED AT OTTAWA 




DEFENDANT'S COMPENDIUM OF ARGUMENT - REQUEST THAT 
JUSTICE CHARBONNEAU RECUSE HIMSELF 




Dr. Denis Rancourt 



Email: denis.rancourt@gmail.com 
Defendant 



Fax number of person on whom document is to be served: 
613-788-3430 (Richard G. Dearden, for the plaintiff) 



BY FAX (613-788-3430) AND BY EMAIL 



May 5, 2014 

Richard Dearden 
Gowlings LLP 
2600-160 Elgin Street 
Ottawa, ON 
KIP 1C3 

Dear Mr. Dearden: 



Re: St. Lewis v. Rancourt 

Plaintiff's May 2nd communication with Justice Charbonneau 

1. Rule 1.09 of the Rules of Civil Procedure states: 

COMMUNICATIONS OUT OF COURT 

1.09 When a proceeding is pending before the court, no party to 
the proceeding and no party's lawyer shall communicate about 
the proceeding with a judge, master or case management master 
out of court, directly or indirectly, unless, 

(a) all the parties consent, in advance, to the out-of-court 
communication; or 

(b) the court directs otherwise. 

2. I advise you that you acted in clear violation of Rule 1.09 by your letter dated 
and sent to Justice Michel Charbonneau on May 2, 2014 (attached): 

(a) Justice Charbonneau is the trial judge for the trial of the action, which is 
scheduled to start on May 12, 2014; 

(b) I did not consent, nor was I consulted, in advance, to your out-of-court 
communication with Justice Charbonneau about the proceeding; 

(c) The court did not direct otherwise, and did not seek submissions from the 
parties. 
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3. Your letter to Justice Charbonneau is intended to create a prejudicial outlook 
in which exclusively the plaintiffs concerns are to be addressed at the May 
7th trial management conference to determine the trial proceedings, and 
intended to direct the judge's attention to select trial documents chosen by 
the plaintiff. 

4. I intend to alert the Court to this matter at the first occasion to do so. 
Furthermore, you have disregarded Rule 1.09 previously with Justice Smith, 
and I made submissions on the record at that event. 



Yours truly, 




Dr. Denis Rancourt 
(Defendant) 

Email: denis.rancourt@gmail.com 
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May 2, 2014 

The Honourable Justice Michel Charbonneau 
Ontario Superior Court of Justice 
Ottawa Court House, 5th Floor 
161 Elgin Street 
Ottawa, ON K2P2K1 

Your Honour: 

Re: Professor St. Lewis v Denis Rancourt 
(Court File No.: 11-51657) 

1. We have a Trial Management Conference scheduled for May 7, 2014 at 9:30 am. In order to 
expedite matters, would it be helpful if I provided you a list of matters to discuss at the Trial 
Management Conference? In addition, do you require a copy of the Amended Trial Record; 
Justice Smith's Pre-Trial Conference Report (December 19, 2013) and transcript ordered by 
the Defendant; the UofO Watch articles of February 11, 2011 and May 18, 2011 in issue in 
this libel action; a volume of the decisions and endorsements rendered during the past 3 
years of these proceedings? 

2. The list of matters to be discussed will require reference to the following documents: 

(i) The Defendant's Response to Professor St. Lewis' Request to Admit; 

(ii) The Summons to Witnesses the Defendant has served; 

(iii) The Defendant's Will-say; and 

(iv) The Defendant' s List of Witnesses. 

Does Your Honour require a copy of these documents prior to May 7 th ? 
Yours truly, 



Richard G. Dearden 
RGD/md 

cc: Denis Rancourt 

OTT LAW\4320709\2 



gowhngs 



Richard G Dearden 
Direct 613-786-0135 
Direct Fax 61 3-788-3430 
richard.dearden@gowlings.com 



Trial Management Conference Issues (Plaintiff) 



1. Calendar 

Schedule of witnesses and anticipated duration of testimony (in-chief and cross- 
examination) 

2. Lawsuit By Proxy 

Scheduling date for voir dire on Defendant's "lawsuit by proxy contrary to the 
Charter" pleaded in paragraphs 61-67 of the Statement of Defence under the 
heading "Government Entity And Third Party Involvement - Charter". 

3. Limitation Period Defence 

Scheduling date for voir dire on limitation period defence 

4. Defendants Expert Reports 

Voir dires - admissibility of Defendant's expert reports on the meaning of the 
term "House Negro" (Adele Mercier, Cynthia McKinney) 

5. The Defendant's testimony in-chief 

(i) format 

(ii) defendant's will-say statement 

6. Admissions 

agreed facts and admissions 

7. Demonstrative evidence 

(i) enlarged UofOWatch articles in issue - stings numbered and highlighted 

(ii) Professor St. Lewis' timeline 

8. Exclusion of witnesses Order 

9. Miscellaneous 

(i) Internet in Courtroom with large tv screen (Court services) 

(ii) Translators booked? 

(iii) Court Reporter - transcripts are bilingual (Justice Beaudoin Order) 

(iv) Exhibits - number of copies to be provided to the jurors 
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I. OVERVIEW 

1 . The Defendant requests that Justice Michel Charbonneau recuse himself as the trial judge 
in this libel action on the ground of reasonable apprehension of bias based on the grounds 
that Justice Charbonneau obtained his university degrees from the University of Ottawa, 
donated money to the University of Ottawa and is a former partner of Justice Robert 
Smith at the Hawkesbury law firm "Charbonneau, Smith". The Defendant's allegations 
arc unfounded and abusive. 

2. The Defendant has previously sought recusals in this libel action of Ontario Superior 
Court of Justice Robert Beaudoin and Ontario Superior Court of Justice Peter Annis. 

3. The Defendant claimed that Justice Beaudoin should recuse himself on the ground of 
reasonable apprehension of bias because of the existence of a scholarship in honour of 
J ustice Beaudoin' s late son at the University of Ottawa where he had attended law school 
(funded by the Government of Ontario and the Beaudoin family). The Defendant also 
claimed that Justice Beaudoin could be unfairly influenced by the fact that Borden 
Ladner Gervais LLP. which was representing the University of Ottawa, had named a 
boardroom in memory of Justice Beaudoin' s late son (who was an associate at BLG). 

4. Justice Annis heard the Defendant's motion for leave to appeal Justice Beaudoin' s 
decision regarding the Defendant's refusal motion which he dismissed. Justice Annis 
fully considered and rejected the Defendant's bias allegations. Justice Annis held that this 
was not a case that could possibly give rise to a reasonable apprehension of bias. The 
Defendant sought leave to appeal Justice Annis' decision directly from the Supreme 
Court of Canada (bypassing the normal avenues of appeal). The Defendant's Leave 
Application was denied by the Supreme Court of Canada. 

5. Undeterred, the Defendant maintained his attack on Justice Beaudoin' s impartiality 
before the Court of Appeal as a ground of his appeal of Justice Smith's dismissal of the 
Defendant's Champerty/abuse of process motion. The Court of Appeal expressly agreed 
with the decision of Justice Annis: 
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[2] As to the appellant's bias or appearance of bias submission, it in our view has 
no merit. It was fully considered by Ann is J. and rejected. We agree with that 
decision and, in any event, that decision is not open to challenge in this court. 

St. Lewis v Rancourt, 2013 ONCA 701 at para 2, Tab 3. (Emphasis added) 

The Defendant's Application to the Supreme Court of Canada to appeal the Court of 
Appeal's decision was denied on March 6, 2014. 

6. The Defendant's Notice of Motion states that he "is not comfortable with the trial being 
presided over by Justice Charbonneau and requests recusal on the ground of reasonable 
apprehension of bias". The Defendant's "comfort" is not the test for dealing with this 
serious and unfounded claim against Justice Charbonneau. No informed, reasonable and 
right minded person, viewing the matter realistically and practically, and having thought 
the matter through, would conclude that Justice Charbonneau could not try this libel 
action fairly. 

7. The Defendant's third recusal motion against Justice Charbonneau is yet another attempt 
to delay the trial of this action which he has achieved for 3 years. This meritless motion 
should be dismissed with substantial indemnity costs payable forthwith. 

II. JUSTICE ANNIS' DECISION REGARDING REASONABLE APPREHENSION 
OF BIAS 

8. The Defendant had previously brought a motion requesting that Justice Beaudoin's June 
20, 2012 decision regarding the Defendant's Champerty Refusals Motion (University of 
Ottawa witnesses) be set aside due to reasonable apprehension of bias. The Defendant did 
not appeal Justice Beaudoin's rulings with respect to the refusals of the University 
witnesses, but instead, waited until July 24th to ambush Justice Beaudoin and counsel for 
Professor St. Lewis and counsel for the University of Ottawa with apprehension of bias 
allegations: 

[13] On the return of the refusals motion of the plaintiffs witnesses, the 
defendant, without prior indication, requested an adjournment to bring a motion 
that Beaudoin J. recuse himself due to an apprehension of bias in connection to 
events relating to his late son. 
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[14] Notice was also not provided to counsel for the University witnesses, 
although the allegations sustaining the proposed adjournment pertained to the 
June 20, 20 1 2 decisions. 

St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at paras 13-14, Tab 1. 

9. The Defendant alleged that there was a reasonable apprehension of bias because of the 
existence of a scholarship in honour of Justice Beaudoin's late son at the University of 
Ottawa, funded in part by the Beaudoin family and that Borden Ladner Gervais, which 
was representing the University, had named a boardroom after Justice Beaudoin's late 
son: 

[15] The defendant alleged that there was an apprehension that Beaudoin J. would 
not adjudicate matters fairly involving the University because of the existence of a 
scholarship in honour of his late son at the University where he had attended, 
which was funded by the Government of Ontario and the Beaudoin family. 

[16] In addition, he argued that Beaudoin J. could be unfairly influenced by the 
fact that Borden Ladner Gervais LLP, which was representing the University in 
this matter, had named a boardroom after his late son where he had worked. 

St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at paras 15-16, Tab 1. 

10. Justice Beaudoin recused himself as case management judge because of the Defendant's 
provocation that underscored the anguish and grief that Justice Beaudoin was still dealing 
with as a result of the death of his son and because the Defendant Rancourt invoked the 
memorials that were created for his late son: 

[17] The request for an adjournment was made based on dated newspaper articles 
describing Beaudoin J.'s grief arising from the death of his son and the memorials 
that were created on his behalf. The basis of the request provoked Beaudoin J. to 
withdraw from any further determinations involving the defendant. 

St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at para 17, Tab 1. 

1 1 . Prior to recusing himself, Justice Beaudoin ruled that there was no conflict of interest 
between himself and the University of Ottawa. The Defendant then filed a Notice of 
Motion requesting an Order that all prior rulings of Justice Beaudoin be set aside on the 
ground of reasonable apprehension of bias. 

St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at paras 18-19, Tab 1. 
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12. Justice Ann is set out the test for determining whether there exists a reasonable 
apprehension of bias as follows: 

Reasonable Apprehension of Bias 

[37] The test to be applied for determining whether there exists a reasonable 
apprehension of bias has been formulated by the Ontario Court of Appeal 
' in Bailey v. Barbour, 2012 ONCA 325 (CanLII), 2012 ONCA 325 (CanLII), 2012 
ONCA 325. 110 O.R. (3d) 161 at para. 16 as follows: 

. . .what would an informed, reasonable and right-minded person, viewing 
the matter realistically and practically, and having thought the matter 
through conclude. Would he or she think it is more likely than not that the 
judge, whether consciously or unconsciously, would not decide fairly? 

[38] Determining whether a reasonable apprehension of bias arises requires a 
highly fact-specific inquiry. The test is an objective one. The record must be 
assessed in its totality and the interventions complained of must be evaluated 
cumulatively rather than as isolated occurrences from the perspective of a 
reasonable observer throughout the trial. Moreover, isolated expressions of 
impatience or annoyance by a trial judge as a result of frustrations do not of 
themselves create unfairness. See Lloyd v. Bush, 2012 ONCA 349 (CanLII), 2012 
ONC A 349 (CanLII), 2012 ONC A 349, 110 O.R. (3d) 781 at paras. 25-26. 

[39] There is a strong presumption in favour of the impartiality of the trier of fact. 
Where a party seeks the recusal or disqualification of a judge, allegations of 
judicial bias will have to overcome the strong presumption of judicial impartiality. 
See Bailey v. Barbour, supra, at para. 19. 

St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at paras 37-39, Tab 1. 

13. Justice Annis found that that this was not a case that could possibly give rise to a 
reasonable apprehension of bias on the part of Justice Beaudoin: 

Analysis 

[40] This is not a case that could possibly give rise to a reasonable 
apprehension of bias on the part of Beaudoin J. There are no interventions or 
declarations by him that could lend themselves to a concern of partiality. He is not 
personally involved in any of the circumstances of the case. There is nothing the 
defendant could point to in Beaudoin J.'s conduct which could begin to suggest 
that he somehow favoured the University. 

St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at para 40, Tab 1. (emphasis added) 
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14. Justice Annis held that actions intended to benefit society, such as donating money to the 

University to set up a scholarship are not the type of conduct that could suggest that a 

judge cannot act fairly: 

1 4 1 ] Moreover, the University is a large quasi-governmental institution in our 
community. Being multifaceted, ubiquitous and amorphous, it is anonymous and 
thus does not permit a suggestion that a judge by setting up a memorial 
scholarship in the name of his departed son could give rise to an apprehension that 
the judge might be favourably disposed to the University in litigation brought 
before him or her. 

[42] The University was merely the means whereby Beaudoin J. could obtain 
some solemnity from the untimely death of his son in establishing a 
scholarship for others who wished to study at the University. Actions of this 
nature intended to benefit Society, even if taken to memorialize a close 
relation, are not the type of conduct that consciously or unconsciously could 
suggest a judge cannot act fairly. 

St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at paras 41-42, Tab 1. (Emphasis added) 

15. Justice Annis also held that no reasonable apprehension of bias could possibly arise from 
the fact that Borden Ladner Gervais, which represented the University of Ottawa, named 
one of its boardrooms in memory of Justice Beaudoin' s son: 

[43] Similarly, no reasonable apprehension of a favourable consideration by 
Beaudoin J. towards the University could possibly arise by the University 
being represented by a law firm that had named one of its meeting rooms in 
memory of his son where he was working at the time of his premature 
demise. 

[44] It is unreasonable to suggest that the mere act of respect by a law firm 
towards one of its associates who was the son of a judge and whose untimely 
death touched the firm could indirectly cause the judge to be biased in favour of 
the law firm's clients. Were this to be the case, Beaudoin J. could not hear any 
case pleaded by Borden Ladner Gervais LLP. This is an untenable proposition 
that fails to recognize that lawyers are officers of the court who are required to 
advance their clients' interests without adopting them as their own. 

St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at paras 43-44, Tab 1. (Emphasis added) 

1 6 . Justice Annis dismissed the Defendant' s motion with costs : 

[45] The defendant's motion for leave to appeal the decision of Beaudoin J.' s 
decision of June 20, 2012 is dismissed with costs to the University. 
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St. Lewis v Rancourt, 2012 ONSC 6768 (CanLII) at para 45, Tab 1. 

17. The Defendant bypassed the normal avenues of appeal and went directly to the Supreme 
Court of Canada to seek leave to appeal Justice Annis' decision. The Defendant's Leave 
Application was dismissed by the Supreme Court of Canada with costs on July 4, 2013. 

St. Lewis v Rancourt, 2013 CanLII 40335 (SSC), Tab 2. 

III. THE COURT OF APPEAL'S DECISION 

18. As part of his appeal of Justice Smith's March 13, 2013 decision that dismissed the 

Defendant's Champerty/abuse of process motion, the Defendant attempted to relitigate 

the issue of reasonable apprehension of bias with respect to Justice Beaudoin before the 

Court of Appeal. In dismissing the Defendant's appeal, the Court of Appeal for Ontario 

agreed with Justice Annis' decision and held that the Defendant's allegations of bias or 

appearance of bias of Justice Beaudoin have no merit: 

[2] As to the appellant's bias or appearance of bias submission, it in our view 
has no merit. It was fully considered by Annis J. and rejected. We agree 
with that decision and, in any event, that decision is not open to challenge in this 
court. 

St. Lewis v Rancourt, 2013 ONCA 701 at para 2, Tab 3. (Emphasis added) 

19. The Defendant's application to the Supreme Court of Canada for leave to appeal from the 
Court of Appeal's decision was dismissed with costs on a solicitor and client basis to 
Professor St. Lewis and on a party and party basis to the University of Ottawa on March 
6, 2014. 

Judgment of the Supreme Court of Canada (Denis Rancourt, Applicant, and Joanne St. 
Lewis and University of Ottawa, Respondents) dated March 6, 2014, Tab 4. 

IV. SUBMISSIONS 

20. The Defendant has made serious and unfounded allegations about the ability of Justice 
Charbonneau to conduct this libel trial impartially. The Defendant has not rebutted the 
strong presumption of judicial impartiality. 

21 . Paragraph 7 of the Defendant's grounds of appeal set out in the Notice of Motion state: 
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"The self-represented defendant is thus not comfortable with the trial being 
presided over by Justice Charbonneau, and requests recusal on the ground of 
reasonable apprehension of bias." 

The test applied for determining whether there exists a reasonable apprehension of bias 
on the part of a trial judge is not the "comfort" of the Defendant. 

22. No informed, reasonable and right-minded person, viewing the matter realistically and 
practically, and having thought the matter through would conclude that Justice 
Charbonneau could not try this case fairly because he attended the University of Ottawa's 
Law School 38 years ago, makes donations to his alma matter and was a partner with 
another Superior Court Justice 17 years ago. 

23. It is submitted that the Defendant's motion is yet another attempt to delay the day that 
Professor Joanne St. Lewis can have a trial to attempt to restore her personal and 
professional reputation which has been smeared by the Defendant's "house negro" 
publications. The Defendant's recusal motion should be dismissed with costs on a 
substantial indemnity basis payable forthwith. 



Date: May 7 2014 




COWLING LAFLEUR HENDERSON LLP 
Barristers and Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON KIP 1C3 



Richard G. Dearden 
Anastasia Semenova 



Tel: (613) 786-0135 
Fax: (613) 788-3430 



Counsel for the Plaintiff, Joanne St. Lewis 
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Denis Rancourt ) ) 

Defendant ) 

))) 
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annis j. 



Introduction 

[1] This is yet another series of motions in a series of interlocutory motions brought by the 
defendant, on this occasion seeking leave to appeal three interlocutory decisions of Beaudoin J. 
and R. Smith J. 

[2] The challenged orders are as follows : 

(i) The decision of Beaudoin J. made from the bench on June 20, 2012 dismissing 
the defendant's motion to compel the University of Ottawa ("the University") 
witnesses to answer questions and produce documents on the grounds that the 
judge demonstrated a reasonable apprehension of bias. 

(ii) The 'decision' by letter of July 31, 2012 of Smith J. as Case Management Judge 
to refuse to set down the defendant's motion to set aside the June 20, 2012 
decision of Beaudoin J. 

(iii) The decision of Smith J. of September 6, 2012 dismissing the portion of the 
defendant's motion that had been adjourned by Beaudoin J. concerning the refusal 
of witnesses produced by the plaintiff to answer questions and produce 
documents. 

[3] The University argued that the first two leave motions were but of time, in reply to 
which the defendant sought an extension of time. 

[4] I am prepared to grant the defendant an extension of time to bring these leave motions. 
However, I dismiss the three motions for leave to appeal with costs to the plaintiff and the 
University as indicated. 

Factual Background 

[5] The plaintiff, Professor Joanne St. Lewis, sued the defendant for defamation in respect 
of comments he published on his blog in which he referred to her as "Allan Rock's house negro". 
This comment was made following Professor St. Lewis' preparation of a report requested by the 
University into the issue of whether there was "systemic racism" at the University. 

[6] Mr. Rancourt brought an interlocutory motion ("the champerty motion") seeking an 
order that the action be stayed or dismissed on the ground that it was vexatious or otherwise an 
abuse of process because the University is funding the litigation. 
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[15] The defendant alleged that there was an apprehension that Beaudoin J. would not 
adjudicate matters fairly involving the University because of the existence of a scholarship in 
honour of his late son at the University where he had attended, which was funded by the 
Government of Ontario and the Beaudoin family. 

[16] In addition, he argued that Beaudoin J. could be unfairly influenced by the fact that 
Borden Ladner Gervais LLP, which was representing the University in this matter, had named a 
boardroom after his late son where he had worked. 

[17] The request for an adjournment was made based on dated newspaper articles describing 
Beaudoin J.'s grief arising from the death of his son and the memorials that were created on his 
behalf. The basis of the request provoked Beaudoin J. to withdraw from any further 
detenmiations involving the defendant. 

[18] Prior to withdrawing, Beaudoin J. dismissed the defendant's request for an adjournment 
and indicated that he had no conflict of interest in respect of the decisions made on 
June 20, 2012. 

[19] The defendant filed a notice of motion on Jury 30, 2012 requesting a judicial 
determination of reasonable apprehension of bias regarding Beaudoin J.'s prior rulings in this 
action. He sought, inter alia, an order that all prior rulings of Beaudoin J. in the action, including 
his case management rulings, be set aside. 

[20] Justice Smith was appointed as the Case Management Judge following the recusal of 
Beaudoin J. He informed the defendant, by letter dated Jufy 31, 2012 as follows: 

Further to your fax of July 31, 2012, 1 wish to clarify, as I advised you at the motion on July 27, 
2012, that I have no jurisdiction to set aside decisions of Justice Beaudoin and I will not be 
scheduling any motion for this purpose. 



[21] On July 27, 2012, Smith J. heard the defendant's refusal motion regarding the 
cross-examinations of Professor St. Lewis and Dean Feldthusen. Justice Smith's Reasons for 
Decision dismissing the motion were released on September 6, 2012. 

[22] On August 8, 2012, the defendant sought leave to appeal from Beaudoin J.'s decision of 
June 20, 2012 and Smith J.'s 'decision' of July 31, 2012 described above. In addition, the 
defendant sought leave to appeal from the September 6, 2012 decision of Smith J. on 
September 17,2012. 

Issues 

[23] The issues raised in these three leave applications are: 
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[7] The affidavit supporting the champerty motion includes the following averments: 

Mr. Rancourt had worked at the University for 23 years, attaining the rank of tenured full 
professor in 1997. until dismissed by the University in 2009; 

The dismissal is in binding labour arbitration between his Union and the University; 

The University was using the feet of the defamation litigation and its content as evidence 
against the defendant in the arbitration; 

The University was entirely funding the defamation action; and 

The University was "receiving a share in the proceeds of the action" because the plaintiff had 
stated in her statement of claim that if punitive damages were awarded, she would donate half of 
the award to the '"Danny Glover Roots to Freedom Graduate Law Student Scholarship Fund". 

[8] The University intervened in the litigation. It filed responding affidavits from Mr. Rock 
and Celine Delorme, the University's counsel in the arbitration. Neither affidavit contained 
evidence on "information and belief. 

[9] The defendant served Robert J. Giroux, the Chair of the University's Board of 
Governors, with a summons to be cross-examined. 

[10] During the cross-examinations, Mr. Rock, Mr. Giraud and Ms. Delorme refused to 
answer several questions or to produce several documents requested. The defendant brought a 
motion on June 20, 2012 before Beaudoin J., the Case Management Judge at that time, 
contesting the refusals. 

[11] Justice Beaudoin dismissed the refusals motion pertaining to witnesses produced by the 
University. There is no claim that he erred in law regarding his June 20 th refusals rulings relating 
to the witnesses from the University, only that he demonstrated a reasonable apprehension of 
bias requiring the decision to be set aside. He provided written reasons for his decision on 
August 2, 2012. 

[12] Justice Beaudoin adjourned the remainder of the motion pertaining to the plaintiffs 
witnesses (Mr. Rock and Dean Feldthusen) to July 24, 2012. Other motions arising out of other 
cross-examinations were previously scheduled on that date. 

[13] On the return of the refusals motion of the plaintiffs witnesses, the defendant, without 
prior indication, requested an adjournment to bring a motion that Beaudoin J. recuse himself due 
to an apprehension of bias in connection to events relating to his late son 

[14] Notice was also not provided to counsel for the University witnesses, although the 
aEegations sustaining the proposed adjournment pertained to the June 20, 2012 decisions. 
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Whether the defendant should be granted an extension of time for leave to appeal Beaudoin J.'s 
decision of June 20, 2012 and Smith J.'s 'decision' of June 27, 2012? 

Whether there is a reasonable apprehension of bias that Beaudoin J. would not decide fairly the 
decision made on June 20, 2012? 

Whether Smith J.'s letter of July 31, 2012 is an order that can be appealed to the Divisional 
Court, and if so, whether the defendant meets the requirements for leave of Rule 62.02(4 )? 

Whether the defendant has met the requirements of Rule 62.02(4) for leave to appeal Smith J.'s 
decision of September 6, 2012? 

Extension of Time 

[24] Rule 62.02 (2) of the Rules of Civil Procedure requires that a notice of motion for leave 
to appeal an interlocutory order shall be served within seven days after the making of the order. 

[25] The time for appealing from the order is the time when the order is pronounced. An 
appeal is taken not from the reasons of the judgment, but from the judgment itself It is the order 
of the Court which is binding, not the reasons assigned for making it. Accordingly, waiting for 
the release of reasons is not a valid ground for granting an extension of time. See 
Byers (Litigation guardian of) v. Pantex Print Master Industries Inc., 2003 CanLH 42272 (ON 
CA), (2003) 62 O.R (3d) 647 (C.A.) at para. 26 per Borins J.A. citing Walmsley v. Griffith 
(1886), 13 8.C.R. 434 at 438; Canadian Express Ltd. v. Blair, reflex , (1991) 6 O.R. (3d) 212 at 
para. 12 (Ont. Gen. Div.); Westinghouse Canada Inc. v. Canada (Canadian International Trade 
Tribunal), [1989] F.CJ. No. 540 (F.C.A.) at p. 4. 

[26] The factors to be considered in allowing an extension of time for service of a notice of 
motion for leave to appeal to the Divisional Court are as follows: 

the prejudice, if any, to the respondent; 

when the applicant formed the intention to appeal; 

the explanation for the delay; and 

whether or not an extension is required by the justice of the case. 

[27] I am satisfied that the defendant should be granted an extension of time to seek leave to 
appeal the decisions of Beaudoin J. of June 20, 2012 and of Smith J. of the June 27, 2012. 

[28] I agree that the time for appealing Beaudoin J.'s order started to run from June 20, 2012 
when it was pronounced, as is clearly described from the transcripts of those proceedings. There 
were no outstanding matters to be decided with respect to the defendant's refusals motion for the 
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three University witnesses after the hearing on that date. Accordingly, I accept the plaintiffs 
submission that the defendant was late in seeking leave. 

[29] Nevertheless, no attempt was made either by the plaintiff or the University to claim 
procedural prejudice by an order extending time to seek leave to appeal. In addition, I find that 
there were unusual intervening circumstances between the date of Beaudoin J.'s oral decision 
and the filing of the leave to appeal motion which demonstrate a continuing intention to appeal 
and provide some explanation for the delay. 

[30] These include the adjournment of the uncompleted portion of the defendant's motion, 
the subsequent determination of the remainder of that motion by another judge, the defendant's 
attempt to bring a motion on the same issue on Jury 30, 2012 and the subsequent release of 
Beaudoin J.'s written reasons on August 2,2012. 

[31] I have considered declining the request for an extension given the indication on the 
record that the defendant is abusing procedural processes, which in most circumstances would 
lead a court to refuse an extension. 

[32] Nevertheless, I think it is in the interests of justice, not only from the perspective of the 
defendant, but also to uphold the reputation of this court, that an allegation of an apprehension of 
bias of one of the Court's judges be considered, at least for the purpose of deciding whether to 
grant leave to appeal. 

[33] It is not clear on the evidence that the defendant was out of time for seeking leave to 
appeal Smith J.'s letter refusing to schedule his motion. 

Leave to Appeal an Interlocutory Order 

[34] Leave to appeal to the Divisional Court may only be granted pursuant to Rule 62.02(4) 
of the Rules of Civil Procedure on the following grounds: 

there is a conflicting decision by another judge or court in Ontario or elsewhere on the matter 
involved in the proposed appeal and it is, in the opinion of the judge hearing the motion, 
desirable that leave to appeal be granted; or 

there appears to the judge hearing the motion good reason to doubt the correctness of the order 
in question and the proposed appeal involves matters of such importance that, in his or her 
opinion, leave to appeal should be granted. 

[35] The test for granting leave to appeal from an interlocutory order is an onerous one. The 
first ground for obtaining leave to appeal requires the defendant to demonstrate that "conflicting 
decisions" present a difference in the principle chosen as a guide to the exercise of judicial 
discretion and not merely in outcome as a result of the exercise of discretion. See 
Bell ExpressVu Limited Partnership v. Morgan (2008), 67 C.P.C. (6th) 263 (Div. Ct.) at para. 1 
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and Brownhall v. Canada (Ministry of National Defence), 2006 CanLll 7505 (ON SO , (2006) 
80 O.R. (3d) 91 (Sup. Ct.) at para. 27. 

[36] The second ground for obtaining leave to appeal requires the defendant to convince the 
court that there is a good reason to doubt the correctness of the judge's decision and proposed 
appeal involves matters of such importance of leave should be granted. The court should ask 
itself whether the decision is open to "very serious debate" and, if so, whether the decision 
warrants resolution by a higher level of judicial authority. See Brownhall, supra, at para. 30. 

Reasonable Apprehension of Bias 

[37] The test to be applied for detenninirig whether there exists a reasonable apprehension of 
bias has been formulated by the Ontario Court of Appeal in Bailey v. Barbour, 2012 ONCA325 
(CanLll). 2012 ONCA325, 1 10 O.R. (3d) 161 at para. 16 as follows: 

...what would an informed, reasonable and right-minded person, viewing the matter realistically 
and practically, and having thought the matter through conclude. Would he or she think it is 
more leery than not that the judge, whether consciously or unconsciously, would not decide 
feirly? 



[38] Determining whether a reasonable apprehension of bias arises requires a highly 
feet-specific inquiry. The test is an objective one. The record must be assessed in its totality and 
the interventions complained of must be evaluated cumulatively rather than as isolated 
occurrences from the perspective of a reasonable observer throughout the triaL Moreover, 
isolated expressions of impatience or annoyance by a trial judge as a result of frustrations do not 
of themselves create unfeirness. See Lloyd v. Bush, 2012 ONCA 349 (CanLll) , 2012 ONCA 349, 
110 O.R. (3d) 781 at paras. 25-26. 

[39] There is a strong presumption in favour of the impartiality of the trier of fact. Where a 
party seeks the recusal or disqualification of a judge, allegations of judicial bias will have to 
overcome the strong presumption of judicial impartiality. See Bailey v. Barbour, supra, at 
para. 19. 

Analysis 

[40] This is not a case that could possibly give rise to a reasonable apprehension of bias on 
the part of Beaudoin J. There are no interventions or declarations by him that could lend 
themselves to a concern of partiality. He is not personally involved in any of the circumstances 
of the case. There is nothing the defendant could point to in Beaudoin J.'s conduct which could 
begin to suggest that he somehow favoured the University. 
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[41] Moreover, the University is a large quasi- governmental institution in our community. 
Being multifaceted, ubiquitous and amorphous, it is anonymous and thus does not permit a 
suggestion that a judge by setting up a memorial scholarship in the name of his departed son 
could give rise to an apprehension that the judge might be favourably disposed to the University 
in litigation brought before him or her. 

[42] The University was merely the means whereby Beaudoin J. could obtain some solemnity 
from the untimely death of his son in establishing a scholarship for others who wished to study at 
the University. Actions of this nature intended to benefit Society, even if taken to memorialize a 
close relation, are not the type of conduct that consciously or unconsciously could suggest a 
judge cannot act fairly. 

[43] Similarly, no reasonable apprehension of a favourable consideration by Beaudoin J. 
towards the University could possibly arise by the University being represented by a law firm 
that had named one of its meeting rooms in memory of his son where he was working at the time 
of his premature demise. 

[44] It is unreasonable to suggest that the mere act of respect by a law firm towards one of its 
associates who was the son of a judge and whose untimely death touched the firm could 
indirectly cause the judge to be biased in favour of the law firm's clients. Were this to be the 
case, Beaudoin J. could not hear any case pleaded by Borden Ladner Gervais LLP. This is an 
untenable proposition that fails to recognize that lawyers are officers of the court who are 
required to advance their clients' interests without adopting them as their own. 

[45] The defendant's motion for leave to appeal the decision of Beaudoin J.'s decision of 
June 20, 2012 is dismissed with costs to the University. 

The Letter 'Decision' of Justice Smith 

[46] The plaintiff contends that the letter of Smith J. was not a decision: he was merely 
informing the defendant that his proposed motion was in the wrong court and therefore would 
not be scheduled to proceed. 

[47] I cannot see any problem with a Case Management Judge refusing to set down a motion 
entirely void of merit, such as occurred here when the defendant's request was to set aside the 
decision of a fellow Superior Court judge on grounds of apprehension of bias. 

[48] Nevertheless, whether the form is one by letter indicating immediate rejection of the 
motion or the refusal to set it down, substantively the results are the same, ie. a decision 
rejecting the defendant's motion. As such, the defendant is entitled to seek leave to appeal the 
decision not to schedule his motion. 
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[49] This said however, leave is refused because the defendant seeks by his motion to set 
aside the interlocutory decision of Beaudoin J. of June 20, 2012 on grounds of reasonable 
apprehension of bias: a remedy which only the Divisional Court can consider. 

[50] In addition, having decided that there is no possibility of success on a claim of 
reasonable apprehension of bias by Beaudoin I, leave to appeal this decision would serve no 
purpose if granted. 

[5 1 1 Accordingly, it is dismissed with costs to the University. 

The University Witnesses Refusal Motion 

[52] As it is clear that no judge could conclude that the proposed appeal involves matters of 
any importance or that it would be desirable to grant leave, the defendant's motion for leave to 
appeal the order of Smith J.'s decision of September 6, 2012 is dismissed with costs to the 
plaintiff. 

[53] For the record, I also conclude that there is no reason to doubt the correctness of the 
orders of Smith J., and in particular, I reject the defendant's main submission that although the 
applicable legal principles were properly stated, he misapplied them to the facts. 

Costs 

[54] The plaintiff and the University may file submissions on costs not to exceed 

three (3) pages in addition to a costs outline within ten (10) days of the release of these reasons. 

The defendant may respond within ten (10) days with submissions limited to three (3) pages. 



Mr. Justice Peter Annis 



Released: November 29, 2012 
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[1] The Amended Reasons for Decision dated January 2, 2013 is corrected to reflect neutral 
citation 2012 ONSC 6768 instead of neutral citation 2013 ONSC 49. 



Mr. Justice Peter Annis 



Released: May 3, 2013 
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Jury 4, 2013 

Coram: McLachlin C.J. and Cromwell and 
Wagner JJ. 

BETWEEN: 
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- and - 

Joanne St. Lewis and University of Ottawa 
Respondents 

JUDGMENT 

The application for leave to appeal from the 
judgment of the Ontario Superior Court of 
Justice, Number 11-51657, 2012 ONSC 
6768, dated November 29, 2012, is 
dismissed with costs. 
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Coram : La juge en chef McLachlin et les 
juges Cromwell et Wagner 
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- et- 

Joanne St. Lewis et l'Universite d'Ottawa 
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JUGEMENT 

La demande d'autorisation d'appel du 
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l'Ontario, numero 11-51657, 2012 ONSC 
6768, date du 29 novembre 2012, est rejetee 
avec depens. 
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APPEAL BOOK ENDORSEMENT 

[1] The appellant appeals the March 13, 2013 order of Smith J., dismissing 
the appellant's motion to stay or dismiss the respondent, Joanne St. Lewis' 
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defamation order against him on the basis that it was the product of maintenance 
and champerty. We are not persuaded that any of the several grounds he 
advances has merit. We see no error of law on the part of the motion judge in 
concluding on the ample evidence before him that the respondent's employer's 
decision to fund the litigation did not amount to maintenance or champerty. Nor 
did the respondent's unilateral decision to donate a portion of any punitive 
damages she might receive to a scholarship at the employer university make out 
maintenance or champerty. Moreover, the underlying findings of fact made by 
the motion judge were reasonably supported by the record. 

[2] As to the appellant's bias or appearance of bias submission, it in our view 
has no merit. It was fully considered by Annis J. and rejected. We agree with 
that decision and, in any event, that decision is not open to challenge in this 
court. 

[3] The appellant also argued in his factum that the motion judge had not 
given him adequate time to make his submissions. We reject this argument. 
The time allocated was clearly announced and reasonable. 

[4] This appeal is accordingly dismissed. The appellant shall pay the 
respondent, Ms. St. Lewis, costs in the amount of $20,000, all inclusive, and pay 
the respondent university costs in the amount of $15,000, all inclusive. 
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the respondent Joanne St. Lewis and with 
costs on a party and party basis to the 
respondent University of Ottawa. 
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Universite d' Ottawa. 
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